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United States Court of Appeals 

District of Columbia. 


No. 9001. 


GU'IL BARBER, Appellant, 
v. 

HENRi r MORGENTHAU, JR., Secretary of the Treasury, 

et al., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF JURISDICTION. 

On the basis of the facts alleged in the complaint and 
summarized under “The Facts”, jurisdiction was conferred 
on the court below by service of the complaint on the non¬ 
resident defendant below, William A. Parker, pursuant to 
Section 108, Title 13, of the Code of the District of Colum- 
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bia, 1940 Edition. This Court has jurisdiction to review 
the decisions of the court below, construing the Code and 
quashing service and dismissing the complaint. 

THE FACTS. 

The appellant, plaintiff below, in his complaint (App. pp. 
2 to 6) alleged that on November 14,1924, the appellee Wil¬ 
liam A. Parker, employed the firm of Spellman, Hall and 
Barber, of which firm the appellant was a member and to 
which the appellant later became successor, to represent 
him in the prosecution of a claim against the Government 
of Mexico before the General Claims Commission, estab¬ 
lished pursuant to the Convention of September 8, 1923, 
between the United States and Mexico, and the said Parker 
agreed that Spellman, Hall and Barber should receive the 
payment of any award and that they should retain in their 
possession and as their compensation one-fourth of any 
amounts recovered; that in addition to the contract of em¬ 
ployment the said Parker on the same day furnished his 
attorneys a power of attorney, appointing them, jointly or 
either of them, his true and lawful attorneys to act in his 
place and stead and do all things necessary to the 
prosecution of his said claim and to prepare and file such 
claim before the General Claims Commission and to sign 
any and all necessary papers, petitions, documents and 
pleadings essential to the prosecution of the claim to final 
conclusion, with power to settle or compromise the claim in 
any manner that they may deem best, and authorized his 
attorneys as follows: 

I further authorize and empower my said attorneys 
to receive the moneys on said claim and to give receipts 
and acquittances therefor; 

that Spellman, Hall and Barber, as his attorneys prepared, 
filed, and prosecuted with the General Claims Commission, 
a claim against the Government of Mexico in the amount 
of $40,664.20 and the General Claims Commission on Octo- 
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ber 26, 1926, rendered an award to William A. Parker in 
the amount of $19,695.83 with interest thereon at 6 p^r 
centum per annum from April 27, 1917, to the date of the 
last award, which award has been certified to the Secretary 
of the Treasury for payment and 30 per centum of the 
principal thereof, less 5 per centum retained for expense^, 
in the net amount of $5,613.31 has been paid to William 
Parker contrary to the contract of employment and con¬ 
trary to the provisions of the power of attorney furnished 
Spellman, Hall and Barber, and the said William A. Parker 
has paid no part thereof to the appellant nor to the sai^ 
Spellman, Hall and Barber. 

The appellant further alleged that, despite the provisions 
of the power of attorney to Spellman, Hall and Barber, the 
appellees Henry Morgenthau, Jr. and William A. Julian, 
contrary to the request and demand of the appellant, have 
heretofore paid or caused to be paid 30 per centum of thp 
principal of the said award directly to William A. 
Parker and the appellant further alleged that subsequent 
payments to be made on the unpaid portion of the award, 
together with interest, under the regulations of the Treas¬ 
ury Department, will be made directly to William A. 
Parker bv the Secretarv of the Treasurv bv checks drawn 

•» * w •> 

on the Treasurer of the United States unless the courf 
below should enter its order enjoining such payments and 
the appellant alleged that the regulations under which the 
Secretary of the Treasury and the Treasurer of the United 
States have refused to recognize the power of attorney to 
Spellman, Hall and Barber and under wdrich they refused 
to deliver to the appellant, as successor to Spellman, Hall 
and Barber, the check drawn in payment of the thirty per 
centum of the principal of the award, are contained iik 
Treasury Department Circular No. 706 promulgated Jan^ 
uarv 26, 1943. | 

The appellant prayed that the official appellees be enh 
joined from issuing any further checks to Parker, thaj; 
Parker be enjoined from demanding any and: 
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That a receiver be appointed by this court with authority 
to demand of and receive from the appellees, Henry Mor- 
genthau, Jr. and William A. Julian or either of them, their 
subordinates or agents, any and all checks in payment of 
the said award or any part thereof and to receive and to 
retain the same in his possession or under his control and 
until such time as twenty-five per centum of the total award, 
together wfith interest, has been paid to the appellant as 
compensation for services rendered in the filing and prose¬ 
cuting of the said claim, and thereafter to deliver the check 
or checks so received to the said William A. Parker or his 
assigns. (App. p. 6) 

The defendant below, William A. Parker, moved to va¬ 
cate the service of process and to quash the subpoena and 
to dismiss the action. (App. p. 7) The court below held that 
no lien exists on any real or personal property within the 
District of Columbia nor is the suit one to establish any 
lawful right, claim or demand to or against any real or 
personal property within the jurisdiction of the court and 
entered an order that the motion to vacate the service of 
process and to quash the subpoena be granted. (App. p. 9) 
The appellees, Henry Morgenthau, Jr. and William A. 
Julian, moved to dismiss (App. p. 8) the complaint for the 
following reasons: 

1. Unless he appears and pleads to the merits, there 
is a lack of jurisdiction over the person of the non¬ 
resident defendant. 

2. There is a lack of jurisdiction over the subject 
matter. 

3. The Complaint does not aver facts giving rise to 
a cause of action for appointment of a Receiver. 

4. The Complaint does not claim an assignment, but 
' even if it were the intent of the Complaint to claim an 

assignment. 

On December 14, 1944, the court below entered its order 
that the motion to dismiss be granted. (App. p. 10) 
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THE STATUTES AND THE TREASURY 
REGULATIONS. 

I 

The appellee William A. Parker is a nonresident, andj 
the appellant endeavored to make service on him under the; 
provisions of Section 108, Title 13, of the Code of the Dis¬ 
trict of Columbia, 1940 Edition, that: 

Publication may be substituted for personal servicej 
of process upon any defendant who can not be foundi 
and who is shown by affidavit to be a nonresident . . .j 
in suits for . . . the enforcement of mechanics’ liens,j 
and all other liens against real or personal property 
within the District, and in all actions at law and in 
equity which have for their immediate object the en-! 
forcement or establishment of any lawful right, claim,! 
or demand to or against any real or personal property! 
within the jurisdiction of the court. 

Personal service of process may be made by any 
person not a party to or otherwise interested in the 
subject matter in controversy on a nonresident defen¬ 
dant out of the District of Columbia, which servicej 
shall have the same effect and no other as an order of 
publication duly executed. 

The property against which the appellant seeks to en¬ 
force a lien or establish a right under the Code of the Dis-i 
trict of Columbia is the check, or checks, to be drawn in, 
payment of an award made to the appellee William A. 

Parker bv the American Mexican Claims Commission and 
* 

certified to the Secretarv of the Treasurv as an award to; 

♦ V 

be paid from the Mexican Claims Fund defined in Section 
8(a) of the Settlement of Mexican Claims Act of 1942, 56j 
Stat. 1058, 22 U. S. C. 661 et seq . The act provides with re- j 
spect to the fund: 

Sec. 8. (a) There is hereby created in the Treasury! 
of the United States a special fund to be known as the 
“Mexican Claims Fund”, hereinafter called the 
“fund”. All payments authorized under section 9 of! 
this Act shall be disbursed from the fund, and all | 
amounts covered into the Treasury to the credit of the j 
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fund, less the amount of the deduction provided for in 
section 10 (b), are hereby permanently appropriated 
for the making of the payments authorized by such 
section. 

(b) The Secretary of the Treasury is authorized 
and directed to cover into the fund— 

(1) the sum of $3,000,000, representing the total 
amount of payments heretofore made by the Govern¬ 
ment of Mexico under the Agrarian Claims Agree¬ 
ment of 1938; 

(2) the sum of $3,000,000 which was paid by the 
Government of Mexico upon exchange of ratifica¬ 
tions of the Convention signed November 19, 1941; 

(3) such other sums as are paid by the Govern¬ 
ment of Mexico pursuant to the provisions of the 
said Convention; and 

(4) the sum of $533,658.95, which is hereby au¬ 
thorized to be appropriated, out of any moneys in 
the Treasury not otherwise appropriated, and which 
represents the total amount of awards and apprais¬ 
als, plus interest, made with respect to the claims on 
behalf of Mexican nationals against the Government 
of the United States which were filed with the Gen¬ 
eral Claims Commission. 

(c) The Secretary of the Treasury is authorized and 
directed, out of the sums covered into the fund pursu¬ 
ant to subsection (b) of this section, and after making 
the deduction provided for in section 10 (b), to make 
payments on account of awards and appraisals certified 
pursuant to sections 4 (b), 4 (c), and 6 (b) of this Act, 
of an amount not to exceed 30 per centum of the award 
or appraisal in each case, exclusive of interest. 

(d) The Secretary of the Treasury is authorized 
and directed, to the extent that it may be possible to 
do so out of the sums covered into the fund pursuant 
to subsection (b) of this section, and after making the 
deduction provided for in section 10 (b)— 

(1) to make similar payments of not to exceed 30 
per centum on account of the principal amount of 
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the awards certified pursuant to section 5 (d) of this 
Act. 

(2) after completing the payments prescribed by 
paragraph (1) of this subsection, to make payments, 
from time to time and in ratable proportions, on acL 
count of all awards and appraisals certified pursuant 
to the provisions of this Act, according to the pro¬ 
portions which the respective awards and appraisj- 
als, exclusive of interest, bear to the total amount in 
the fund available for distribution at the time such 
payments are made; and 

i 

(3) after payment has been made of the principal 
amounts of all such awards and appraisals, to make 
pro rata payments on account of accrued interest oh 
such awards and appraisals as bear interest. 

Sec. 9. (a) Subject to the limitations hereinafter proj- 
vided, payments pursuant to section 8 of this Act, thh 
Act approved April 10, 1935 (49 Stat. 149), and thl? 
joint resolution approved August 25, 1937 (50 Stat. 
783), and applications for such payments, shall bp 
made in accordance with such regulations as the Sec¬ 
retary of the Treasury may prescribe. 

(b) Such payments shall be made only to the persoiji 
or persons on behalf of whom the award or appraisal 
is made, except that— • * * 

(c) Whenever the Secretary of the Treasury shalll 
find that any person is entitled to any such payment}, 
such finding shall be an absolute bar to recovery by any 
other person against the United States, its officer^, 
events, or employees with respect to such payment. 

Sec. 11. (a) The Secretary of the Treasury shall 
continue to distribute to the beneficiaries of the finsjl 
awards rendered by the Special Mexican Claims Corri- 
mission all moneys heretofore or hereafter received 
from the Government of Mexico pursuant to the Con¬ 
vention signed April 24, 1934, including interest on de¬ 
ferred payments. 

Treasury Department Circular No. 706 promulgated Jan¬ 
uary 26,1943, governing payments on account of the awards 
and appraisals, provides: 
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Section 3. Payments. 

• • # • 

(c) Manner of payment . Payment will be made by 
check drawn on the Treasurer of the United States. 
Checks will be mailed to the payee at the address indi¬ 
cated in the voucher unless subsequent to the execu- 
i tion of the voucher the Treasury Department receives 
a written request from the person entitled to receive 
payment to deliver the check to him at some other ad¬ 
dress. Where the award has been entered in favor of 
more than one person, only one check will be drawn 
in making payment, except that if the persons entitled 
to receive payment specify the share of each, and so 
request, separate checks will be drawn in accordance 
therewith. 

Section 4. Powers of Attorney. 

Powers of attorney. No power of attorney to sign a 
voucher will be recognized, but a power of attorney, 
executed subsequent to the certification of an award 
or appraisal to the Secretary of the Treasury, to re¬ 
ceive, endorse, and collect a check given in payment 
on an aw^ard or appraisal may be recognized. An ap¬ 
propriate form for such a power of attorney may be 
obtained from the Office of the Treasurer of the United 
States. 

THE POINTS. 

i The appellant makes the following points: 

i 1. Service of process on the nonresident appellee, Wil¬ 
liam A. Parker, w*as made pursuant to the provisions of 
Section 108, Title 13, of the Code of the District of 
Columbia. 

2. The provision in Section 9 of the Settlement of Mexi¬ 
can Claims Act, that payment shall be to the person to whom 
the award is made, does not deprive the appellant of his 
right to have checks in payment of the award delivered to 
him, pursuant to powder of attorney and contract of em¬ 
ployment, nor does the provision deprive the court of .juris¬ 
diction over the res, the checks to be issued. 
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3. There is no claim against the United States that can 
not be assigned. 

4. This is a proper case for the appointment of a re¬ 
ceiver. 

I 

SUMMARY OF ARGUMENT. 

| 

The appellee, William A. Parker, a nonresident, em¬ 
ployed the law firm of Spellman, Hail and Barber, to which 
firm the appellant is the successor, to prosecute his claifii 
against the Government of Mexico and agreed to pay a 2^ 
per cent contingent fee, and gave his attorneys authority to 
receive payment of the claim and to retain therefrom their 
fee. The award was obtained and 30 per cent has beep 
paid by check. Parker refuses to pay the fee and the ap¬ 
pellant seeks to enjoin the delivery of further checks oujt 
of the District of Columbia and asks the appointment of k 
receiver to receive and retain the checks to be issued until 

i 

the 25 per cent fee has been paid. 

The appellant contends that service of process was made 
on the appellee, William A. Parker, pursuant to the provi¬ 
sions of Section 108 of Title 13 of the Code of the District 
of Columbia, 1940 Edition. The position of the appellant 
is that the checks to be drawn in payment of the award to 
Parker constitute personal property within the District o|" 
Columbia on which the appellant has a lien or claim withip 
the meaning of the provision of the Code for substituted 
service. 

Payments on the award are made by checks drawn by the 
Secretary of the Treasury on the Treasurer of the United 
States against the special fund established by the Settle-* 
ment of Mexican Claims Act of 1942. There is no provi4 
sion in the act that can be construed to prohibit the delivery 
of the checks when so drawn to a receiver appointed by! 
the court. 

The award is not a claim against the United States which 
can not be assigned. The United States has no interest in 
the award and makes no claim to any. | 
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This is a proper case for the appointment of a receiver 
to receive and retain property within the District of Co¬ 
lumbia. The appellant seeks the same relief as in Morgen - 
than et al. v. Fidelity and Deposit Company of Maryland , 
68 App. D. C. 163, 94 F. (2) 632. 

! THE ARGUMENT. 

I. 

Service of process on the nonresident appellee, William 
A. Parker, was made pursuant to the provisions of Section 
108, Title 13, of the code of the District of Columbia. 

The court below erred in not denying the motion of the 
nonresident defendant Parker to vacate the summons and 
to quash the subpoena. The court erred for the reasons: 

1. The appellant, under the contract of employment, 
has a lien on, and is in fact, the legal owner of 25 per 
cent of any amounts to be paid on the $19,695.83 award 
made to Parker and of the interest on the award, and, 

2. This is an action which has for its immediate ob¬ 
ject the enforcement and establishment of a lawful 
right, claim, and demand to and against, the check or 
checks to be drawn by the Secretary of the Treasury 
on the Treasurer of the United States against the Mexi¬ 
can Claims Fund, property within the jurisdiction of 
the court, within the meaning of Title 13, Section 108 
of the Code of the District of Columbia. 

The Code provision is that service may be made on a 
nonresident in suits for the enforcement of mechanics and 
“all other liens against real or personal property within 
the District”. The appellant, under the contract of em¬ 
ployment and the power of attorney, is entitled to be paid 
25 per cent of the recovery and, under the power of attor¬ 
ney. is authorized to receive “the moneys on said claim 
and to give receipts and acquittances therefor.” 
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The parties clearly contemplated that a complete assign¬ 
ment should be made to the appellant of 25 per cent of any 
recovery and that the full recovery should be paid to thei 
appellant and that he should retain the 25 per cent and dis-i 
burse the remainder. The parties did not then have before 
them a copy of the Settlement of Mexican Claims Act of 
1942 as we now have. The provision in Section 9(b) of the 
1942 act is that “payments shall be made only to the per¬ 
son or persons on behalf of whom the award or appraisal 
is made.” There are certain exceptions stated in the sec¬ 
tion, but they have no application here. Pursuant to Treas- j 
ury Department Circular No. 706 the manner of payment 
of an award is “by check drawn on the Treasurer of the 
United States” and, under the act, must be drawn against 
and paid “out of the sums covered into the fund”. Sec¬ 
tion 8 of the Settlement of Mexican Claims Act of 1942. 

Does the appellant, under the contract of employment 
and the power of attorney, as their provisions must give 
way to the 1942 act and the circular, have a lien against 
personal property within the District? 

A lien may arise by contract. Bank of Washington v. 
Nock, 76 U. S. 373, 9 Wall. 373, 19 L. Ed. 232. There must 
be a distinct appropriation of the fund by the debtor and 
an agreement that the creditor should be paid out of it. 
Lindherg v. Humphrey, 53 App. D. C. 243, 289 F. 901. 
Parker made a distinct appropriation of a distinct fund. 

This case does not differ from Wardman v. Leopold, 66 
App. D. C. Ill, 85 F. (2) 277, 106 A. L. R. 1487, certiorari 
denied 299 U. S. 570, 57 S. Ct. 33, 81 L. Ed. 420, in which 
this Court held that under a contract whereby tax special¬ 
ists agreed to prosecute the taxpayer’s claim against the 
government for a refund in consideration of one-third of 
the total amount which the taxpayer might recover, and 
whereby the taxpayer was to pay the specialists nothing if 
they were unsuccessful, an equitable lien was created in 
favor of specialists in a fund recovered from the govern- ! 
ment. 
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The appellant relies on the Wardman case and the very 
exhaustive opinion by Justice Van Orsdel and the cases 
cited by him, including Sanborn v. Maxwell, 18 App. D. C. 
246; McCormack v. Harrah, 60 App. D. C. 260, 51 F. (2) 
316; Ingersoll v. Coram, 211 U. S. 335, 29 S. Ct. 92, 53 L. 
Ed. 208; and Barnes v. Alexander, 232 U. S. 117, 34 S. Ct. 
276, 58 L. Ed. 530. 

By Section 8(a) of the Settlement of Mexican Claims Act 
of 1942, “There is hereby created in the Treasury of the 
United States a special fund to be known as the ‘Mexican 
Claims Fund’, hereinafter called the ‘fund’.” The further 
provisions are that funds heretofore paid by the Govern¬ 
ment of Mexico are covered into the “special fund” and 
that disbursements are to be made therefrom to the per¬ 
sons to whom awards are made. 

The award, in the amount of $19,695.85, with interest, 
has been certified by the Commission to the Secretary of 
the Treasury as an award and the Secretary of the Treas¬ 
ury heretofore has drawn his check on the Treasurer of 
the United States in the amount of $5,613.31, in part pay¬ 
ment of the award and, if not enjoined, will in the future 
deliver additional checks to Parker for the remaining bal¬ 
ance of the award and interest. 

The subject matter of this action is, therefore, the checks 
to be drawn, on the “Mexican Claims Fund” payable to 
Parker under Section 9 of the Settlement of Mexican Claims 
Act, which checks the appellees, Henry Morgenthau, Jr., 
and William A. Julian, will deliver to William A. Parker 
unless the relief prayed for in the complaint is granted. 
The subject matter is the same as in Morgenthau et al. v. 
Fidelity and Deposit Co. of Maryland, 68 App. D. C. 163, 
94 F. (2) 632, and the checks are to be drawn on the iden¬ 
tical fund as in American-Mexican Claims Bureau v. Mor¬ 
genthau et al., (D. C. of U. S. for D. C.) 26 F. Supp. 904. 

In the Fidelity and Deposit Company case a Government 
check had been drawn payable to a nonresident contractor 
and was in the hands of the disbursing officer in the Dis- 



trict of Columbia. In the instant case one check has been 
drawn and has passed through the hands of the disbursing 
officer in the District of Columbia and others are to be 
drawn and, unless the injunction be granted, other checkb 
will be delivered out of the District. 

Injunction is a preventive remedy, and the appellant 
seeks to prevent the future delivery of checks out of thk 
District of Columbia. If the writ is granted, it will be¬ 
come effective only if and when a check has been drawn 
and is in the District of Columbia for delivery. The relief 
sought is the same as in the Fidelity and Deposit Company 
case. The right to relief by injunction must be determined 
as of the time of the hearing, but the writ operates i^ 
futuro. American Steel Foundries v. Tri-City Centra$ 
Trades Council , 257 U. S. 184, 42 S. Ct. 772, 66 L. Ed. 189^ 
27 A. L. R. 360. The right to relief is now known, th^ 
checks will in due time be issued. 

In American-Mexican Claims Bureau, Inc. v. MorgenX 
than, et al., 26 F. Supp. 904 in which the identical subject 
matter was involved, a similar motion to dismiss was madeL 

The motion was denied and the District Court of the United 

. 

States for the District of Columbia held that funds paid 
into the United States Treasury by the Mexican governs 
ment under the Special Claims Convention constituted 
“personal property” within the meaning of Section 1031 
Title 13, of the Code of the District of Columbia, permit! 
tins: substituted service of service by publication against 
a nonresident in a suit involving a claim against “personal 
property” within jurisdiction of the court. Absolutely! 
the came statute has application to that and this case, and 
the facts are substantially the same. In that case, and pur¬ 
suant to stipulation of the parties and decree of the courts 
checks drawn payable to the several claimants are being 
delivered to persons designated by the court below in itsj 
decree, for the purpose of collecting the fees due the sev4 
eral attorneys. The relief there granted is the same asj 
that sought by the appellant here. The court below has) 
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entered conflicting decisions on the same law and facts. 
The position of the appellant is that the checks to be drawn 
on the special fund are “personal property within the juris¬ 
diction of the court” within the wording of Section 108, 
Title 13, of the Code, as in Morgenthau et al. v. Fidelity and 
Deposit Company of Maryland, 6S App. D. C. 163, 94 F. 
(2) 632, and the object of the appellant’s suit is the en¬ 
forcement or establishment of his lawful right to receive 
the check under his contract of employment and powder of 
attorney from William A. Parker. 

There is no positive Code requirement that the appellant 
should have a “lien” on either the award or the special 
fund in order that the court below may have jurisdiction 
to enforce his right to receive the check. The Code provi¬ 
sion is that the object of the suit be the enforcement or 
establishment of any lawful right, claim or demand to or 
against personal property within the jurisdiction of the 
court. The only question for decision is whether or not 
the checks to be drawn are to be held to be personal prop¬ 
erty within the District of Columbia. This the appellant 
submits was decided favorably to him in the Fidelity and 
Deposit Company case. 

The subject matter of the suit is the same as in Morgen - 
than et al. v. Fidelity and Deposit Company of Maryland', 
68 App. D. C. 163, 94 F. (2) 632, and the checks are to be 
drawn on the identical fund as in American-Mexican Claims 
Bureau, Inc. v. Morgenthau et al.. (D. C. of U. S. for D. C.), 
26 F. Supp. 904, in which Justice Luhring held that the 
money paid into the United States Treasury by the Mexi¬ 
can government under the Special Claims Convention 
(Convention with Mexico, April 24, 1934, 49 Stat. 3071), 
providing for en bloc settlement of special claims against 
the Mexican government, is a trust fund, of which the 
claimants are the beneficiaries, and that such sums, paid 
into the United States Treasury by the Mexican govern¬ 
ment under the Special Claims Convention, constitute “per¬ 
sonal property” within the meaning of the statute for the 
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District of Columbia, permitting substituted service or ser¬ 
vice by publication against a nonresident in a suit involving 
a claim against “personal property” within the jurisdic¬ 
tion of the court. 

Doerschuck et al. v. Mellon, 60 App. D. C. 383, 55 F. (2) 
741, arose under an agreement between the United States 
and Germany by which a commission was established |to 
determine the claims of American citizens against the Ger¬ 
man Government and against German nationals under t]he 
terms of the 1921 treaty between the United States and 
Germany (42 Stat. 1939) and the Treaty of Versailles. In 
that case this Court stated: 

It seems to us obvious therefore that, as to the fuhd 
thus created, the United States are not the debtor, aipd 
are neither paying nor undertaking to pay anything 
on their own account or from their own funds, but bn 
the contrary have in their control a specially ear¬ 
marked account for a special purpose as to which thky 
are under no other responsibility than that of t^ie 
ordinary stakeholder. There is no contention, and can 
be none, that this fund is not now, and has not been ^it 
all times since its receipt by the Secretary of the Treas¬ 
ury, located in the District of Columbia. 

I 

In Dunn against the same William A. Parker , Civil No. 
18,866, D. C. of U. S. for D. C., also decided by Justice Piiie, 
Dunn sued for a debt but had no contract under which he 
vras entitled to share in any part of the award. Dunn hkd 
no lien nor demand against the fund. The decision there 
was correct but Justice Pine should not have followed j it 
here. 

A check or draft in the hands of the Secretary of t|be 
Treasury, in which the United States has no interest, j is 
personal property within the District of Columbia. So held 
in the Doerschuck case. 
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n. 

The court is not deprived of jurisdiction over the res, the 
checks to be drawn to William A. Parker, by the provision 
in the Settlement of Mexican Claims Act of 1942 that pay¬ 
ment shall be to the person to whom the award is made. 

The awards are not paid in cash. The manner of pay¬ 
ment, as outlined in Treasury Department Circular No. 
706, is that payment is made by checks drawn on the Treas¬ 
urer of the United States. One payment to Parker has 
heretofore so been made. 

The provision in Section 8(c) of the Act of 1942 is that 
the Secretary of the Treasury is authorized and directed, 
out of sums covered into the Mexican Claims Fund, to 
make payments on account of awards certified by the Com¬ 
mission, as provided in a preceding section in the act. The 
provision in Section 9(b) is that such “payments shall be 
made only to the person or persons on behalf of whom the 
award or appraisal is made. ,, 

If payment is to be made by check, the check must of 
course be drawn to the awardee, but the Congress has not 
provided that the check when drawn shall not constitute 
property wdthin the District of Columbia to which the 
provisions of Section 108, Title 13, of the Code of the Dis¬ 
trict of Columbia, 1940 Edition, shall apply. The act itself 
does not deprive the court of jurisdiction over the checks 
to be drawn. 

The Secretary of the Treasury refuses to recognize the 
power of attorney to Spellman, Hall and Barber, and the 
right of the appellant to receive the checks, not because of 
any provision in the statute, but because of the Treasury 
Department Regulations in Circular 706 that: 

No power of attorney to sign a voucher will be recog¬ 
nized, but a power of attorney, executed subsequent to 
the certification of an award or appraisal to the Sec¬ 
retary of the Treasury, to receive, endorse, and collect 
a check given in payment on an aw’ard or appraisal 
may be recognized. 
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The appellant submits that, in attempting to prescribe 
that no power to receive the check will be recognized, unlcsjs 
given subsequent to the award, the Secretary of the Treas¬ 
ury exceeded his authority. Such regulation as to the rigljt 
to endorse is, of course, valid, but not as to the mere mbit 
to receive the check. 

The Secretary of the Treasury should recognize the 
power of attorney to Spellman, Hall and Barber, regard 
less of the time given, so far as the mere right to receiv 
the check is concerned. 

The position of the appellant is, however, that regardlesjs 
of any provision in the Settlement of Mexican Claims Aeit 
or in the Treasury Department regulations, the checks to 
be drawn to William A. Parker are property within the 
District of Columbia subject to the jurisdiction of thp 
courts of the District of Columbia. 


m. 

There is no claim against the United States which can not 
be assigned. j 

The award made to William A. Parker does not give ris£ 
to a claim against the United States which, under the Ac*t 
of May 27, 1908, 35 Stat. 411, 31 U. S. C. 203, can not be 
assigned. In American-Mexican Claims Bureau v. Morgen[ 
them, 26 F. Supp. 904, Justice Luhring, following Doers\ 
chuck v. Mellon, 60 App. D. C. 383, 55 F. (2) 741, held tni 
special fund, into which money is paid by the Government 
of Mexico pursuant to the Convention of April 24, 1934, 49 
Stat. 3071, is personal property within the District of Co^ 
lumbia. In the course of his opinion, Justice Luhring 
stated: 

| 

Under the circumstances here disclosed the money 
paid into the Treasury of the United States by th^ 
Government of Mexico is a trust fund. The benefit 
ciaries of that fund are those claimants who have rej- 
ceived awards at the hands of the Special Mexican 
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Claims Commission. The Secretary of State and the 
Secretary of the Treasury are designated to adminis¬ 
ter the fund. The Government of the United States 
has no claim to it and makes none. Regardless of the 
outcome of this litigation, the Government will receive 
none of the fund. The claims are not claims against 
the United States within the meaning of 31 U. S. C. A. 
para. 203 (section 3477, R. S.). 

In Wardman v. Leopold, (1936), 66 App. D. C. Ill, 85 
F. (2) 277, 106 A. L. R. 1487, certiorari denied (1936), 299 
U. S. 570, 57 S. Ct. 33, 81 L. Ed. 420, this court held that a 
contract whereby tax specialists agreed to prosecute a tax¬ 
payer’s claim against the United States for a refund in 
consideration of one-third of the total amount which the 
taxpayer might recover and whereby the taxpayer was to 
pay the specialists nothing if they were unsuccessful, was 
not void under the Act of May 27, 1908. 

IV. 

This is a proper case for the appointment of a receiver. 

The complaint follows the complaint in American-Mexi- 
can Claims Bureau, Inc. v. Morgenth.au et al., 26 F. Supp. 
904. The special fund is the same and William A. Parker 
is a claimant against the Government of Mexico, as were 
the several claimants in that case, and all that the appellant 
seeks is to have the checks delivered to a receiver within 
the jurisdiction of the courts of the District of Columbia 
in order that thev mav not be transferred without the 
jurisdiction until he has been paid an amount equal to 25 
per cent of the several checks, which is substantially what 
the court below in Americaw-Mexican Claims Bureau, Inc. 
v. Morgenthcuu et al., decreed should be done. The final 
order in that case, entered April 1, 1941, is still in force 
and checks are being delivered to the attorneys designated 
in the decree. If not named receivers, the attorneys act as 
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such and receive the checks and collect their fees. The 
official appellees, the Secretary of the Treasury and bie 
Treasurer of the United States, however, were parties to 
that suit and consented to the entry of the order of April 
1, 1941, and to the jurisdiction of the court in the suit! of 
the corporation, the American-Mexican Claims Bureau, the 
holder of contracts of employment by the several claimants 
with provisions for contingent fees. 

In Morgenthau et al. v. Fidelity and Deposit Company of 
Maryland , 68 App. D. C. 163, 94 F. (2) 632, this Court hield 
that where the government held a fund evidenced b\j a 
treasury check payable to a nonresident contractor, vfho 
had assigned his right thereto to his surety, the Distijiot 
Court had jurisdiction of the surety’s suit to enjoin the 
treasury officials from paying a fund to the contractor pnd 
to appoint a receiver to collect the fund for surety. In 
Doerschuck et al. v. Mellon , 60 App. D. C. 383, 55 F. (2) 
741, 744, this Court stated: 

The suit instituted in this case is like Mellon j v. 
Orinoco Iron Co., 266 U. S. 121, 45 S. Ct. 53, 69 L. Ed. 
199, and Houston v. Ormes, 252 U. S. 469, 40 S. tt. 
369, 64 L. Ed. 667, and in those cases it was held tl^at 
the payment by the government of a trust fund to the 
person entitled to receive it is a ministerial duty, the 
performance of which may be compelled by mandamps. 
and that, as a necessary consequence, where another 
has an equitable right in the fund he may have relief 
against the officials of the Treasury through a manda¬ 
tory writ of injunction or a receivership. 

CONCLUSION. j 

The appellant submits that, in entering the order jto 
quash the service of process on the motion of the appellee, 
Parker, and in entering the order to dismiss the complaint 
on the motion of the official appellees, the Court below 
erred, and that an order should be entered in this Coprt 
reversing the court belovr and holding that service of prqc- 
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ess was legally made on the nonresident Parker and that 
a receiver should be appointed as prayed in the complaint. 

Respectfully submitted, 

Seth W. Richardson, 

Theodore B. Benson, 

Counsel for Appellant. 





APPENDIX 




j 

I 

! 

I 

i 

I 

i 


i 

j 


I 

INDEX TO JOINT APPENDIX. 



Complaint for Injunction and for Accounting. 2 

Motion to Vacate the Service of Process and to Quash 
the Subpoena against Non-resident Defendant and 
to Dismiss Action. 7 

Motion to Dismiss . 8 

Order of Justice Pine . 9 

i 

Order Granting Motion to Dismiss. 10 


i 

I 

! 












IN THE 

j 

United States Court of Appeals ; 

! 

i 

District of Columbia. 


No. 9001. 


GUIL BARBER, Appellant, 
v. 

HENRY MORGENTHAU, JR., Secretary of the Treasury, 

et al., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 






2 


2 ! Filed Aug 10 1944 

In the District Court of the United States for the 
District of Columbia. 

Civil Action No. 25383. 

Complaint for Injunction. 

Guil Barber, Laurel Maryland, Plaintiff, 

v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 
Treasury Building, Washington, D. C.; William 
A. Julian, Treasurer of the United States, Treasury 
Building, Washington, D. C.; William A. Parker, P. 0. 
Box 293, Waco, Texas, Defendants. 

Complaint for Injunction and for Accounting 

1. This is a suit of a civil nature, brought by Guil Barber, 
a citizen of the United States and a resident of the State of 
Maryland with mailing address, Laurel, Maryland, who 
sues in his own right and as successor to the law firm of 
Spellman, Hall and Barber, hereinafter mentioned. 

2. The defendant, Henry Morgenthau, Jr., is the Secre¬ 
tary of the Treasury of the United States, and is sued as 
such. The defendant, William A. Julian, is the Treasurer 
of the United States, and is sued as such. 

3. William A. Parker is a citizen of the United States and 
a resident of the State of Texas with mailing address, P. 0. 
Box 293, Waco, Texas, and is made a party defendant for 
reasons herein stated. 

4. Pursuant to the Convention of September 8, 1923, be¬ 
tween the Government of the United States and Mexico, 
there was established the General Claims Commission to 
hear and determine claims of American nationals against 

the Government of Mexico. 

3 5. On the fourteenth day of November, 1924, the 
defendant, the said William A. Parker, employed 
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Spellman, Hall and Barber, attorneys at law -with offices at 
639 Investment Building, Washington, D. C., and 311 Mag¬ 
nolia Building, Dallas, Texas, to represent him in the projs- 
ecution of his claim, hereinafter referred to, against the 
Government of Mexico before the said General Claims Con- 
mission, and agreed that the said Spellman, Hall and Barber 
should receive payment of any award and retain in thejir 
possession and as their compensation one-fourth of aijv 
award and retain in their possession and as their compen¬ 
sation one-fourth of any amounts recovered on the claiiji, 
which was the subject matter of the agreement. 

In addition to his said contract and agreement for the em¬ 
ployment of Spellman, Hall and Barber as his attorneys, 
the said defendant on the same day signed, acknowledged 
and delivered to the said Spellman, Hall and Barber ja 
power of attorney, constituting and appointing them, jointly 
or either of them, his true and lawful attorneys to act 5|n 
his place and stead and do all things necessary to the prose¬ 
cution of his said claim and to prepare and file such claitn 
before the General Claims Commission and to sign any anjd 
all necessary papers, petitions, documents and pleadings 
essential to the prosecution of the claim to final conclusion, 
with power to settle or compromise the claim in any mannejr 
that they may deem best. The said William A. Parker dijd 
by his power of attorney further authorize his attorneys ^s 
follows: 

I further authorize and empower my said attorneys tjo 
receive the moneys on said claim and to give receipts and 
acquittances therefor. 

6. Pursuant to the authority vested in them by the sai[i 
power of attorney and pursuant to their contract with the 
said William A. Parker, Spellman, Hall and Barber, as his 
attorneys and on his behalf, did prepare, file and prosecute 
with the General Claims Commission, established pursuant 
to the Convention of September 8, 1923, a claim against the 
Government of Mexico in the amount of $40,664.20, Geii- 

i 

I 

| 

i 

i 
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eral Claims Commission Docket No. 127, and as the 
4 result of the rendering of such services and the pre¬ 
paring, filing, proving and prosecuting of the said 
claim, the General Claims Commission did on October 26, 
1926, render an award to the said William A. Parker in 
the amount of $19,695.83 with interest thereon at 6 per 
centum per annum from April 27, 1917, to the date of the 
last award rendered by the Commission, which said award 
has been certified to the Secretary of the Treasury for pay¬ 
ment and 30 per centum of the principal thereof, less 5 per 
centum retained for expenses, in the net amount of $5,613.31 
has been paid to the said William A. Parker contrary to 
the contract of employment and contrary to the provi¬ 
sions of the power of attorney furnished Spellman, Hall 
and Barber, and the said William A. Parker has paid no 
part thereof to the plaintiff nor to the said Spellman, Hall 
and Barber. 

7. The unpaid portion of the award, together with in¬ 
terest, is to be paid from the special fund created in the 
Treasury of the United States by the Settlement of Mexi¬ 
can Claims Act of 1942, to be known as the “Mexican 
Claims Fund”, and into which there are covered sums paid 
by the Government of Mexico upon exchange of ratifica¬ 
tions of the Convention signed November 19, 1941, which 
special fund is held in trust in the Treasury of the United 
States to the benefit of the said William A. Parker and 
other claimants against the Government of Mexico. 

8. The plaintiff alleges that, despite the said contract of 
employment and the prorvisions of the said power of at¬ 
torney to Spellman, Hall and Barber, the said defendants 
Henry Morgenthau, Jr. and William A. Julian, contrary to 
the request and demand of the plaintiff, have heretofore 
paid or caused to be paid 30 per centum of the principal of 
the said award directly to the said William A. Parker and 
the plaintiff further alleges that subsequent payments to 
be made on the unpaid portion of the award, together with 
interest will, under the regulations of the Treasury Depart- 



ment, be made directly to the said William A. Parkdr 
5 by the Secretary of the Treasury by checks drawn on 
the Treasurer of the United States unless this Couijt 
enters its order enjoining such payments. The regulations 
under which the Secretary of the Treasury and the Treas- 
urer of the United States have refused to recognize-thie 
power of attorney to Spellman, Hall and Barber and havje 
refused to deliver to the plaintiff, as successor to Spell¬ 
man, Hall and Barber, the check drawn in payment of the 
thirty per centum of the principal of the said award ar|e 
contained in Treasury Department Circular No. 706 pro¬ 
mulgated January 26, 1943, and herein among other things 
the Treasury Department has prescribed: 


No power of attorney to sign a voucher will be recog¬ 
nized, but a power of attorney, executed subsequent to this 
certification of an award or appraisal to the Secretary df 
the Treasury, to receive, endorse, and collect a check giveji 
in payment on an award or appraisal may be recognized, j 

9. The law firm of Spellman, Hall and Barber was formed 
during the month of July, 1924, by John W. Spellman, Harry 
S. Hall and the plaintiff. The said partnership was dis¬ 
solved during the month of December, 1925, and the plain¬ 
tiff succeeded to all rights of the partnership to receivje 
compensation from the said William A. Parker for serviceis 
in connection with the above mentioned claim. And there- 
upon the said William A. Parker did sign, acknowledge and 
deliver to the plaintiff a power of attorney authorizing th^ 
plaintiff, solely, to do and perform all things authorized 
by the previous power of attorney to the said partnership 
of Spellman, Hall and Barber, then dissolved, and the sail 
William A. Parker likewise empowered the plaintiff to re¬ 
ceive the moneys on the said claim, which power of attorney 
has at all times since been recognized by the General Claimjs 
Commission. The plaintiff alleges that, by virtue df 
6 the said contract and power of attorney, he is pos¬ 
sessed of a lien on the said special “Mexican Claim's 
Fund” for the payment of his fee and that service of process 
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may be made pursuant to Title 24 Section 378 of the Code 
of the District of Columbia. 

Wherefore, the plaintiff prays: 

a. That the defendant, Henry Morgenthau, Jr., as Sec¬ 
retary of the Treasury and the defendant William A. Julian 
as Treasurer of the United States, be enjoined during the 
pendency of this action and permanently from issuing to 
the said William A. Parker or his assigns any check in 
payment of in part payment of the said award. 

b. That the defendant, William A. Parker, be enjoined 
during the pendency of this action and permanently from 
applying for, demanding or receiving from the defendants, 
Henry Morgenthau, Jr. and William A. Julian, their sub¬ 
ordinate or agents, any check in payment of the said award 
or of any part thereof. 

c. That a receiver be appointed by this Court with au¬ 
thority to demand of and receive from the defendants, 
Henry Morgenthau, Jr. and William A. Julian or either of 
them, their subordinates or agents, any and all checks in 
payment of the said award or any part thereof and to re¬ 
ceive and to retain the same in his possession or under his 
control and until such time as twenty-five per centum of 
the total award, together -with interest, has been paid to the 
plaintiff as compensation for services rendered in the filing 
and prosecuting of the said claim, and thereafter to deliver 
the check or checks so received to the said William A. Parker 
or his assigns. 

d. That the plaintiff have such other and further relief 
as is just. 

GUIL BARBER 
Laurel, Maryland 

SETH W. RICHARDSON 

815 15th Street, N.W. 

THEODORE B. BENSON 

817 Southern Building 

Washington, D. C. 

Counsel for Plaintiff 

• ••••••••• 
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8 Filed Sep 1 1944 

Motion to Vacate the Service of Process and to Quash the 
Subpoena Against Non-Besident Defendant and to Dis¬ 
miss Action 

The defendant, William A. Parker, by Charles F. Wilson, 
his attorney, appearing especially for the purposes of this 
Motion only, moves this honorable Court: 

1. To vacate the summons and quash the subpoena served 
upon the non-resident defendant William A. Parker at the 
City of Waco, State of Texas, on the 14th day of August, 
1944, ordering said defendant to cause his appearance to be 
entered herein, on the ground that said defendant Parker 
is a resident of the State of Texas and is not within the Dis¬ 
trict of Columbia, and has not been served with process 
within the District of Columbia, and no lien exists against 
any real or personal property within the District of Colum¬ 
bia, nor is the suit one to establish any lawful right, claim or 
demand to or against any real or personal property within 
the jurisdiction of the Court, so that service of process may 
not be made pursuant to Title 13, Section 108, of the Dis¬ 
trict of Columbia Code. 

2. To dismiss the action on the ground that this Court 
lacks jurisdiction of the subject-matter in that any alleged 
lien relied upon by the plaintiff cannot be enforced in this 

action because contrary to the express provisions of 

9 Section 9 (b) of the Settlement of Mexican Claims 
Act of December 18,1942, Public No. 814, as set forth 

in the Points and Authorities filed in support of this Mo¬ 
tion. 

3. That this Court lacks jurisdiction over the subject 
matter of this action in that the complaint fails to allege 
that there has been an assignment by said defendant to the 
plaintiff of the award involved herein, or any part thereof, 
and the said defendant, not being within the District of 
Columbia, and the Court not having acquired jurisdiction j 
of him by personal service or process within the District of j 
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Columbia, is without power to either enjoin the defendant, 
Secretary of the Treasury, or the defendant Treasurer of 
the United States, from issuing to said defendant William 
A. Parker, or his assigns, any check in payment or in part 
payment of the said award; nor to enjoin the defendant 
William A. Parker from applying for or receiving from the 
defendants or their agents any cheek in payment of said 
award. 

4. That, in view of the express prohibition of Section 

9 (b) of the Settlement of Mexican Claims Act of Decem¬ 
ber 18, 1942, Public No. 814, this Court lacks jurisdiction to 
appoint a Receiver to receive from the defendants Secre¬ 
tary of the Treasury or the Treasurer of the United States, 
or either of them, or their agents, any payment of the said 
award. 

1 CHARLES F. WILSON 

Attorney for defendant Wil¬ 
liam A. Parker, for the pur¬ 
poses of this Motion only. 

1001 15th Street N. W., 
Washington, D. C. 

********** 

10 Filed Oct 10 1944 

Motion to Dismiss 

Comes now the defendants, William A. Julian, Treasurer 
of the United States and Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury and respectfully moves this Court to 
dismiss the complaint filed herein for the following reasons: 

1. Unless he appears and pleads to the merits, there is a 
lack of jurisdiction over the person of the non-resident de¬ 
fendant. 

2. There is a lack of jurisdiction over the subject mat¬ 
ter. 

3. The Complaint does not aver facts giving rise to a 
cause of action for appointment of a Receiver. 

4. The Complaint does not claim an assignment, but even 
if it were the intent of the Complaint to claim an assign- 
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ment, the supposed assignment could not be recognized and 
enforced. 

EDWARD M. CURRAN 
United States Attorney. 

DANIEL B. MAHER 
Assistant United States 
Attorney. 

11 Filed Dec 7 1944 

I 

Order 

On motion of the defendant, William A. Parker, a nob- 
resident, to vacate the summons and quash the subpoena 
served on him at the City of Waco, State of Texas, on thp 
14th of August, 1944, and to dismiss the action, it appeal¬ 
ing to the court that the defendant, William A. Parker, ijs 
a resident of the State of Texas and is not within the Dis¬ 
trict of Columbia, has not been served with process withih 
the District of Columbia, and no lien exists on any real o\r 
personal property within the District of Columbia nor ijs 
the suit one to establish any lawful right, claim or demand 
to or against any real or personal property within the juris¬ 
diction of this Court. 

It Is Ordered, That the motion to vacate the service of 
process and to quash the subpoena be granted, an£ 

12 that the exception of counsel for plaintiff to this 
order be noted of record, and that the motion to dis¬ 
miss the complaint filed by the said William A. Parker ^s 
denied. 

DAVID A. PINE | 

Justice. 

December 7, 1944. 

No objection as to form. 

CHARLES F. WILSON 

I 

THEODORE B. BENSON 
Attorney for Plaintiff. 

• •••••••• • 
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13 Filed Dec 14 1944 

Order Granting Motion to Dismiss 

Upon consideration of the motion to dismiss filed by the 
defendants Henry Morgenthau, Jr., Secretary of the Treas¬ 
ury, and William A. Julian, Treasurer of the United States, 
and the Court being fully advised in the premises, it is by 
this Court this 14th day of December, 1944, 

Adjudged, Ordered and Decreed as follows: 

That said motion to dismiss be, and the same hereby is, 
granted. 

! DAVID A. PINE 

Justice. 

No objection as to form: 

THEODORE B. BENSON 
Attorney for Plaintiff 

Presented by: 

DANIEL B. MAHER 
Assistant United States Attorney 
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tHiuteb States Court of appeals 

DISTRICT OF COLUMBIA 

October Term, 1945—No. 9001 

Guil Barber, appellant 
vs. 

\ 

Fred M. Vinson, Secretary of the Treasury; William A. 

Julian, Treasurer of the United States; William A. 

Parker, appellees 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR I 

THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 

COUNTER-STATEMENT OF THE CASE 

This is an action filed in the District Court of the United 
States for the District of Columbia by the appellant, Guil Bar¬ 
ber, against appellees, the Secretary of the Treasury, the Treas¬ 
urer of the United States and William A. Parker, a resident of 
Waco, Texas. The complaint was for an injunction to restrain 
payment to Parker of the unpaid portion of an award certified 
by the Mexican Claims Commission to the Secretary of the 
Treasury for payment to Parker. Appellant requested also 
that Parker be enjoined from applying for or receiving any 
check in payment of the award, or of any part thereof, and that 
a Receiver be appointed with authority to demand and receive 
any and all checks in payment of the award, or any part 
thereof, and to hold such checks until such time as 25% of 
the total award, together with interest, had been paid to the 
appellant as compensation for services rendered in the filin g 
and prosecuting of Parker’s claim before the Mexican Claims 
Commission. 


(l) 
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By his complaint appellant alleged as follows: That he is the 
successor to a law firm, Spellman, Hall and Barber, employed 
by Parker in 1924 to represent him in the prosecution of his 
claim against the Government of Mexico before the General 
Claims Commission; that by the contract of employment it 
'was agreed that the attorneys should receive payment of any 
award and retain in their possession, and as their compensa¬ 
tion, one-fourth of any amounts recovered on the claim; that 
in addition to the contract, a power of attorney was executed 
to Spellman, Hall and Barber, appointing them as attorneys 
• to do all things necessary to the prosecution of Parker’s claim 
and to sign any and all necessary papers essential to the prose¬ 
cution of the claim, with power to settle or compromise the 
claim as they deemed best; that the power of attorney contained 
the following statement: “I further authorize and empower my 
said attorneys to receive the moneys on said claim and to give 
receipts and acquittances therefor;” that in 1925 the firm of 
Spellman, Hall and Barber was dissolved; that Barber suc¬ 
ceeded to the rights of his predecessors to receive compensa¬ 
tion from Parker for services connected with the instant claim; 
and that Parker delivered to Barber a power of attorney au¬ 
thorizing him to do and perform all things authorized by the 
previous power of attorney to Spellman, Hall and Barber. 

The complaint further alleges that as the result of the efforts 
of Spellman, Hall and Barber, an award of $19,695.83, plus 
interest, was made to Parker and in accordance wdth the pro- 
1 visions of the Settlement of Mexican Claims Act of 1942, 30% 
of the principal thereof, less 5% retained for expenses, has 
been paid by the Secretary of the Treasury to Parker; that 
! no part of said payment has been paid over to Barber or his 
predecessors; that the unpaid portion of the award is to be 
paid from the Mexican Claims Fund created by the Settlement 
of Mexican Claims Act of 1942, and that under regulations of 
the Treasury Department, payments yet to be made on the 
unpaid portion of the award will be made directly to Parker. 

Parker, being a nonresident of the District of Columbia, was 
served with a subpoena at his home in Texas. Upon receipt 
of the subpoena, Parker, through his counsel, appeared for the 
purpose of filing motion to vacate the summons and quash the 
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subpoena and to dismiss the action. The Court below granted 
the motion to vacate the service of process, and quash the 
subpoena, but denied the motion to dismiss the complaint^ 
Subsequently, a motion to dismiss filed by the Secretary of the 
Treasury and Treasurer of the United States was granted. 

STATUTES INVOLVED 

The principal statutes involved are set forth in appellant’s 
brief, pages 5 to 8, inclusive. For convenience, they are quoted 
at appropriate points in this brief. 

SUMMARY OF ARGUMENT 

I 

Appellant is not entitled to an injunction against the Sec4 
retary of the Treasury and the Treasurer of the United States 
in this action to secure the collection of a fee allegedly du^ 
to appellant from appellee Parker. Parker, an indispensable 
party to this action, is a nonresident of the District of Columj 
bia. Service upon him by publication is not permissible under 
the laws of the District of Columbia, since there is neither per| 
sonal property within the jurisdiction of the Court, nor a recog¬ 
nizable lien which appellant is seeking to enforce against such 
property. 

II 

The Settlement of Mexican Claims Act of 1942 directs the 
manner in which the Secretary of the Treasury shall pay awards 
certified to him by the Mexican Claims Commission. In cer¬ 
tain respects the Secretary’s duties in making these payments 
are discretionary. To the extent that they are not discretion^ 
ary, it is clear that the Secretary is not permitted to make pay! 
ment to the appellant. Under these circumstances the courts 
are without jurisdiction to compel payment by the Secretary 
to appellant. 

III 

Inasmuch as the assignment upon which appellant relief 
cannot be recognized and enforced under the applicable laws, 
the courts are without jurisdiction to appoint a Receiver for 
the money payable to appellee Parker. 






4 


IV 

This action is a suit against the United States to which the 
United States has not consented. 

V 

The procedure followed by appellant for collection of his 
fee is contrary to the provisions of the Settlement of Mexican 
Claims Act of 1942. 

ARGUMENT 

I 

There is a lack of jurisdiction over an indispensable party to 

this action 

Appellee, William A. Parker, the claimant before the Mexi¬ 
can Claims Commission, is an indispensable party to this ac¬ 
tion. Doerschuck v. Mellon, 69 App. D. C. 383, 55 F. (2d) 741 
(1931). Being a nonresident of the District of Columbia he 
is not subject to personal service of process. Under Section 
13-108, D. C. Code 1940, appellant has attempted to obtain 
service by publication. This Section of the Code provides as 
follows: 

Publication may be substituted for personal service 
of process upon any defendant who cannot be found and 
who is shown by affidavit to be a nonresident * * * 
in suits for * * * the enforcement of mechanics’ 
liens, and all other liens against real or personal prop¬ 
erty within the District, and in all actions at law and 
in equity which have for their immediate object the 
enforcement or establishment of any lawful right, claim, 
or demand to or against any real or personal property 
within the jurisdiction of the court. 

Appellant maintains that valid service has been obtained 
under this provision. In at least two respects, however, he 
has failed to meet the requirements of the Section. 

(a) There is no personal property within the jurisdiction of 
the Court. 

Appellant’s position appears to be that the checks which 
are to be drawn on the Mexican Claims Fund pursuant to the 
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award to Parker constitute personal property in this case. 
Appellant’s Br. 9, 14. Since the checks have not yet beep 
issued, it would seem evident that they do not constitute per¬ 
sonal property. In his complaint appellant appeared to takfe 
the position that the Mexican Claims Fund was the personajl 
property which justified service by publication. Jt. App. 5j. 
In any event, the discussion which follows applies to the fun^i 
on which the checks may be issued, and it is submitted that 
if that fund does not constitute personal property within th4 
meaning of Section 13-108, D. C. Code 1940, a fortiori the 
checks not yet issued on the fund do not constitute persona^ 
property. 

If service by publication is to be upheld as to appellee Parker, 
it is essential that the Mexican Claims Fund, from which the 
award to Parker was made by the Mexican Claims Commis¬ 
sion and certified to the Secretary of the Treasury, must be 
held to be personal property within the jurisdiction of the 
District Court. No support for such a ruling is found in the 
cases relied upon by appellant. In Morgenthau et al. vL 
Fidelity & Deposit Company of Maryland, 68 App. D. C. 163, 
94 F. (2d) 632 (1937), the Court found that a check or draft 
which had already been issued by the Government constituted 
personal property. In this case, of course, no check has been 
issued. Moreover, the funds from which the award is payable 
are not a “trust fund” within the meaning of that term a^ 
used in American-Mexican Claims Bureau, Inc., v. Morgen\ 
thau et al., 26 Fed. Supp. 904 (Dist. Ct., D. C., 1939) or a 
“stakeholder fund” within the meaning of that term as used ip 
Doerschuck v. Mellon, 69 App. D. C. 383,55 F. (2d) 741 (1931). 
In these latter cases, where the funds were held to be personal 
property, the fact was emphasized that the funds were specially 
earmarked for a special purpose and that as to those funds 
the United States was under no other responsibility than that 
of the ordinary stakeholder. 

The provisions of the Settlement of Mexican Claims Act of 
1942, which govern the payment of the award in the instant 
case, differ in material particulars from the statutory provisions 
governing the payments in the two cases cited. Act of Decemj 
ber 18, 1942, c. 766 (56 Stat. 1058), U. S. C., Title 22, § 661 


i 
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et seq. Thus., by Section 9 (b) it is provided that “Such pay¬ 
ments shall be made only to the person or persons on behalf 
of whom the award or appraisal is made.” That the duties 
of the Secretary of the Treasury under the 1942 Act involve 
more than the obligation of a mere stakeholder or trustee is 
further indicated by the provisions of Sections 9 (b) (6), 9 (c), 
and 9 (e), which are quoted in the footnote. 1 The language 
of the Act demonstrates an intention by Congress to impose 
certain obligations upon the Secretary in the making of pay¬ 
ments. In certain respects the duties of the Secretary are dis¬ 
cretionary, but in general it can be stated that the Act makes 
final and conclusive his decisions in making payments. Under 
these circumstances there is no basis for the contention that 
the Mexican Claims Fund under the 1942 Act is a stakehold 
or a trust fund within the meaning of the American-Mexican 
Claims Bureau and Do?rschuck cases. 

The weakness of the contention that the fund from which 
the award to the claimant was made constitutes personal prop¬ 
erty within the jurisdiction of the Court is further illustrated 
by the fact that there is no positive assurance that 100% of 
the award to the claimant will ever be made. Under the Settle¬ 
ment of Mexican Claims Act.of 1942 a certain sum was paid 
into the fund from which the Secretary of the Treasury was 
directed to pay awards certified by the Commission. The Act 
authorized and directed the Secretary to pay an amount not 
to exceed 30% of the award in each case, exclusive of interest. 


1 Section 9(b). Such payments shall be made only to the person or persons 
on behalf of whom the award or appraisal is made, except that * * * 

(6) In the case of an assignment of an award or an appraisal, or any 
part thereof, which is made in writing and duly acknowledged and filed after 
such award or appraisal is certified to the Secretary of the Treasury, pay¬ 
ment may, in the discretion of the Secretary of the Treasury, be made to 
the assignee, as his interest may appear. 

(c) Whenever the Secretary of the Treasury shall find that any person 
is entitled to any such payment, such finding shall be an absolute bar to 
recovery by any other person against the United States, its officers, agents, 
or employees with respect to such payment. 

***** 

(e) The decisions of the Secretary of the Treasury in making such pay¬ 
ments shall be final and conclusive and shall not be subject to review by 
any other officer of the Government. 
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Section 8 (c). The Act then provides, in effect, that the Secre¬ 
tary is to pay the balance of each award to the extent that the 
fund may be sufficient. Thus, it appears as a possibility that 
there may be no more payments made on the award in which 
appellant is interested. There is no assurance that full pay¬ 
ment will not be made, but it is submitted that the possibility 
of the failure of full payment is an additional reason why the 
fund may not be considered as personal property. 

(b) Appellant does not have a lien on the Mexican Claims 
Fund. 

In rem jurisdiction is conditioned upon averments showing 
an equitable lien in the appellant: Mellon et al. v. Jones et al., 
60 App. D. C. 269, 51 F. (2d) 431 (D. C. App., 1931). Thp 
provisions of Section 9 of the Settlement of Mexican Claims 
Act of 1942 preclude recognition of the lien claimed by thp 
appellant. Moreover, there is grave doubt as to whether ap¬ 
pellant, regardless of the provisions of the Act, has established 
a sufficient lien to warrant service by publication. See Lind- 
berg v. Humphrey et al., 289 Fed. 901 (D. C. App. 1923) and 
Mellon, et al. v. Jones et al., 60 App. D. C. 269, 51 F. (2d) 431 
(1931).~ See also Section 3477, Revised Statutes (U. S. C. 
Title 21, Section 203) cited in footnote 5. 

In the case of Dunn v. Parker et al., Civil No. 18866, in the 
District Court of the United States for the District of Colum¬ 
bia, Judge Pine, in a Memorandum docketed June 29, 194$, 
stated in part as follows: 

In this action, plaintiff seeks to establish a lien upon 
a fund held by the Secretary of the Treasury, defend¬ 
ant herein, for the benefit of one Parker, also defendant 
herein. He also seeks injunctive relief and specific 
performance of an agreement between himself and de¬ 
fendant Parker. 

* • • * * 

_ ' ; ' : ' 

* In Morgenthau et al. v. Fidelity and Deposit Co. of Maryland, supra, 
certain statements in the Lindbcrg and Mellon cases were overruled “To the 
extent that they may be said to modify Jones v. Rutherford 26 App. D. C. 
114 (1906). It should be noted, however, that in the Fidelity and Deposit Co. 
and Rutherford cases, checks had been issued, whereas in the instant case, 
as in the Lindberg and Jones cases, checks had not been drawn. 
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Defendant Parker has moved to vacate the Order of 
Publication against him, and has moved to dismiss the 
action. He claims that he has not been personally 
served with process, and that this Court lacks jurisdic¬ 
tion of the subject matter, in that the alleged lien relied 
upon by the plaintiff cannot be enforced beeause of the 
provisions of Sec. 9 (b) of the Settlement of Mexican 
Claims Act of 1942 (Public No. 814 approved Decem¬ 
ber 18, 1942), which provides that payments there¬ 
under shall be made only to the person or persons on 
behalf of whom an award or appraisal is made, with 
certain exceptions which do not exist in this case. 

In view of the prohibitions of this statute, the rule 
announced in Jones v. Rutherford, 26 App. D. C. 114, 
and frequently approved thereafter, more recently in 
Morgenthau v. Fidelity and Deposit Co. of Maryland, 
6S App. D. C. 163, relied on by plaintiff, is inapplicable 
to this case. I am therefore of the opinion that plain¬ 
tiff’s action, as far as it relates to, or is based upon, the 
establishment of a lien, does not come within the pur¬ 
view of Sec. 13-108, D. C. Code 1940, providing for 
publications as to nonresidents, as interpreted and ap¬ 
plied in the cases above mentioned. The Motion to 
Vacate the Order of Publication should therefore be 
granted. 

See also in this connection the following cases in the District 
Court of the United States for the District of Columbia: 
Dashiell v. Morgenthau, et al. (Civil No. 21,082, 1944) and 
Henne v. Skidmore et al. (Civil No. 22,440,1944). 

In view of the absence of personal property within the juris¬ 
diction of the District of Columbia and the failure of appel¬ 
lant to establish a lien on such property, it is submitted that 
proper service was not made upon appellee Parker, an indis¬ 
pensable party to this action. 

II 

There is a lack of jurisdiction over the subject matter 

Certified awards under the Settlement of Mexican Claims 
Act of 1942 do not constitute subject matter within the juris- 


diction of the courts because there is no authority to pay them 
except pursuant to the provisions of Sections 8 and 9 of the 
Act. Section 9 vests the Secretary of the Treasury with the 
authority and duty to make findings and decisions, exercising 
administrative judgment and discretion, with respect to pay¬ 
ments. His action in so doing is not ministerial and cannot 
be controlled by the courts. See Ducker et al. v. Butler et al., 
70 App. D. C. 103, 104 F. (2d) 236 (1939). Money in tlje 
Mexican Claims Fund can legally be withdrawn from the 
Treasury only in accordance with the provisions of the Adt. 
Withdrawal pursuant to an order of court and payment to a 
Receiver is not provided for, except in the enumerated situa¬ 
tions specified in Section 9 (b) of said Act, none of which is ap¬ 
plicable here. It is submitted that injunctive process in tips 
case would constitute an unwarranted interference by a court 
in the performance of duties imposed by the Act upon the 
Secretary" of the Treasury. 

Ill 


The assignment upon which appellant relies cannot be recog¬ 
nized and enforced and therefore this is not a proper cause 
of action for appointment of a Receiver 


Because of the provisions of Section 9 of the Settlement of 
Mexican Claims Act of 1942, 3 and of Treasury Department 
Circular No. 706 4 the alleged assignment to appellant may npt 
be recognized. Section 3477 of the Revised Statutes 3 (U. S. C., 


3 See footnote 2, infra. 

4 § 3 (c). Manner of payment .—Payment will be made by check drawn on 
the Treasurer of the United States. Checks wiU be mailed to the payee lat 
the address indicated in the voucher unless subsequent to the execution !of 
the voucher the Treasury Department receives a written request from pie 
person entitled to receive payment to deliver the check to him at some other 
address. * * * 

§ 4. Povcers of attorney .—No power of attorney to sign a voucher will jbe 
recognized, but a power of attorney, executed subsequent to the certification 
of an award or appraisal to the Secretary of the Treasury, to receive, endorse, 
and collect a check given in payment on an award or appraisal may be recog¬ 
nized. An appropriate form for such a power of attorney may be obtained 
from the Office of the Treasury of the United States. 

* All transfers and assignments made of any claim upon the United States, 
or of any part or share thereof, or interest therein, whether absolute or con¬ 
ditional, and whatever may be the consideration therefor, and all powers jof 
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Title 21, Section 203) likewise prevents the recognition and en¬ 
forcement of the supposed assignment. 

In view of the absence of an enforceable lien, there is no juris¬ 
diction in the courts to appoint, for the benefit of an adversary 
claimant, a Receiver for money otherwise payable to the orig¬ 
inal claimant. See Smith v. Harrah et al, 60 D. C. App. 258, 
51 F. (2d) 314 (1931). 

IV 

The action is a suit against the United States to which the 
United States has not consented 

By carefully refraining from demanding that a Receiver be 
authorized to cash the checks and make disbursement to the 
appellant of the amounts claimed by him as fees, appellant 
seems to recognize that the facts alleged do not make available 
to him the relief accorded in Houston et al. v. Ormes, 252 U. S. 
469 (1920), in which it was held that Treasury officials could 
be compelled to pay to a Receiver an amount claimed as at¬ 
torney's fees, provided the duties of the Treasury officials wdth 
respect to the payment by the Treasury were merely minis¬ 
terial. The complaint thus properly recognizes that the duties 
of the Treasury officials with respect to the payment of awards 
certified pursuant to the Settlement of Mexican Claims Act 
of 1942 are not ministerial in character. Appellant seeks 
through the injunctive process to procure delivery to a Receiver 
of checks (not payable to him) issued by the Treasury, in pay¬ 
ment of a certified award, with authority in the Receiver to 
hold said checks indefinitely without encashment until the ap¬ 
pellant shall have been paid the fees claimed by him/* The 

attorney, orders, or other authorities for receiving payment of any such 
claim, or of any part or share, thereof, except as provided in section 204, of 
this title, shall be absolutely null and void, unless they are freely made and 
executed in the presence of at least two attesting witnesses, after the aUow- 
ance of such a claim, the ascertainment of the amount due , and the issuing 
of a vearrant for the -payment thereof. * * * [Italics supplied.] 

9 Appellant attempts to distinguish between payment of an award to a 
person other than the claimant and delivery to such person of a check pay¬ 
able to the claimant. The distinction appears to be inconsequential, as it is 
evident that there is no payment to the claimant, as required by section 9 
(b) of the Act, when his check is delivered to a third party. 
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complaint does not seek to compel an officer to perform a mere 
ministerial duty. Rather, the complaint seeks to prevent tjie 
Government from making payment of a certified award in ac¬ 
cordance with the provisions of the Act, until appellant is paid 
the amounts claimed by him as fees in respect of the particular 
award. Manifestly, a suit to suspend the operation of a con¬ 
stitutional Act of Congress is a suit against the United States. 

v ! 

The procedure followed by appellant for collection of his Ijee 
is contrary to the provisions of the Settlement of Mexican 
Claims Act of 1942 

I 

The Settlement of Mexican Claims Act of 1942 reveals a 
careful intention on the part of Congress to protect attorneys 
in collecting fees for services connected with claims beftpre 
the Commission. Thus, Section 5 (c) provides as follows: | 

Attorney's Fees—In connection with any claim de¬ 
cided by the Commission pursuant to sections 661-072 
of this title in which an award is made, the Commission 
may, upon the written request of the claimant or ajny 
attorney heretofore or hereafter employed by such 
claimant, determine and apportion the just and reason¬ 
able attorneys' fees for services rendered wdth respect 
to such claim, but the total amount of the fees so de¬ 
termined in any case shall not exceed 10 per centum of 
the amount of the award, unless in special circumstances 
the Commission shall find that a larger fee is just dnd 
reasonable. Any fees so determined shall be entered as 
a part of such award, and payment thereof shall be made 
by the Secretary of the Treasury. Any person who 
accepts any compensation for services rendered with re¬ 
spect to such claim which, when added to any amofint 
previously received on account of such services, will 
exceed the amount of fees so determined by the Com¬ 
mission, shall, upon conviction thereof, be fined dot 
more than $1,000. 

I 

This section, taken with Section 9 (b) (6) which relates to 
assignments of an award made after the award has been certi- 
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fied to the Secretary of the Treasury, reveals a comprehensive 
plan in the statute for the protection of attorneys in the col¬ 
lection of their fees. If appellant had so desired, he could 
have protected his rights before the award was made and certi¬ 
fied to the Secretary of the Treasury, by following the proce¬ 
dure set forth in Section 5 (c). Having failed to do so, he 
is now confined, so far as the Government is concerned, to the 
method provided in Section 9 (b) (6) or to such action as he 
desires to take against his client. 

CONCLUSION 

For the reasons stated, it is submitted that the orders of the 
Court below granting the motion to vacate the service of proc¬ 
ess and to quash the subpoena served on appellee Parker, and 
the motion to dismiss the action, were properly granted and 
should be affirmed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney. 

Daniel B. Maher, 

i Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Sidney S. Sachs, 

! Assistant United States Attorney. 


(I. I. SOVCRNNCNT PRINTING OPPICCi IR4R 





BRIEF FOR APPELLEE, WILLIAM A. 

PARKER. 


IN THE 


United States Court of Appeals 


District of Columbia 


Jnrtea States Oourt of Apf 
for the District of Ooium 


No. 9001 FILED SEP 211945 

GUIL BARBER, Appellant, y CLERK 

vs. 

FRED M. VINSON, Secretary of the Treasury; WIL¬ 
LIAM A. JULIAN, Treasurer of the United States; 
WILLIAM A. PARKER, Appellees 


Appeal from the District Court of the United States for 

the District of Columbia 


Charles F. Wilson, 

1001 loth St. N. W., 

Washington, D. C., 
Attorney for Appellee, 
William A. Parker. 


PRESS OF JUDD & DETWEHJER, INC., WASHINGTON, D. C. 





TABLE OF CONTENTS 


Counterstatement of case. 

Statutes involved . 

Statement of points . 

Summary of argument. 

Argument: 

1. The District Court of the United States for 

the District of Columbia lacked jurisdiction 
of the subject matter of this suit. 

2. The Court lacked jurisdiction of the person of 

the Appellee, William A. Parker, an indis¬ 
pensable party to the suit. 

Conclusion . 




Table of Cases 

American Mexican Claims Bureau, Inc., v. Morgen- 

thau, et al., 26 Fed. Supp. 904. 

Daerschuck, et al. v. Mellon, et al. 60 App. D. C. 383; 

55 Fed (2) 741. 

Houston v. Ormes, 252 U. S. 469. 

Jones v. Rutherford, 26 App. D. C. 114. 

Mellon v. Orinoco Iron Company, 266 U. S. 121. 

Milliken v. Barrow, 65 Fed. 888.. 

Morgenthau v. Fidelity and Deposit Co. of Maryland, 
68 App. D. C. 163, 94 Fed. (2) 632. 

Hearing before a Subcommittee of the Committee 
on Foreign Relations, United States Senate, 
Seventy-Seventh Congress, Second Session, on S. 
2528 . 


i 



G, 14 

i 

I 

i 

8 




















< 





IN THE 


I 


i 

i 

i 


United States Court of Appeals 

District of Columbia 


No. 9001 
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GUIL BARBER, Appellant , i 
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vs. 
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FRED M. VINSON, Secretary of the Treasury; WIL¬ 
LIAM A. JULIAN, Treasurer of the United States; 
WILLIAM A. PARKER, Appellees 


Appeal from the District Court of the United States for 

the District of Columbia 


BRIEF FOR APPELLEE, WILLIAM A. PARKER 


COUNTER STATEMENT OF THE CASE 

This is a suit filed in the District Court of the Ufiited 
States for the District of Columbia by the appellant Guil 
Barber against the appellee, Secretary of the Treasury and 
the Treasurer of the United States, and William A. Packer, 
to enjoin the Secretary of the Treasury and the Treasurer 



of the United States from issuing to Parker or his 
assignee any check in payment of an award made to him 
bv the General Claims Commission created to hear and 

w 

determine claims of American Nationals against the Gov¬ 
ernment of Mexico (Joint Appendix p. 2). 

The appellant Barber is a citizen of the United States and 
a resident of the State of Maryland, and the appellee Parker 
is a citizen of the United States and a resident of the State 
of Texas. The suit was filed in the District Court of the 
United States for the District of Columbia. 

The complaint alleges in substance that Parker employed 
the law firm of Spellman, Hall and Barber, of Washington, 
D. C., to represent him in the prosecution of his claim 
against the Government of Mexico, before the General 
Claims Commission, and agreed that said attorneys should 
receive the payment of any award and retain in their pos¬ 
session and as their compensation one-fourth of any 
amounts recovered on the claims, at the same time executing 
a power of attorney in favor of Spellman, Hall and 
Barber to take all necessary steps for the prosecution of 
the claim to final conclusion; that the firm prosecuted the 
claim in accordance with the agreement, the result of which 
w^as that the General Claims Commission rendered an award 
to William A. Parker in the amount of $19,685.83, with 
interest thereon at 6% per annum from April 27, 1917 to 
the date of the last award rendered by the Commission, 
w'hich award had been certified to the Secretary of the 
Treasury for payment; that 30% of the principal thereof, 
less 5% retained for expenses, in the net amount of 
$5,613.31, had been paid by the Secretary of the Treasury 
to Parker and received by him contrary to the terms of the 
contract of employment and the power of attorney, and that 
Parker had paid no part thereof to the appellant, nor to 
Spellman, Hall and Barber. The Complaint further alleged 
that subsequent payments to be made on the unpaid portion 


of the award, together with interest will, under the regula¬ 
tions of the Treasury Department, be made direct to Parker 
by the Secretary of the Treasury and the Treasurer o£ the 
United States, unless the Court should enter an ordef en¬ 
joining such payments. 

The Complaint further prayed that Parker be enjpined 
from applying for or receiving from the Secretary of the 
Treasury and the Treasurer of the United States any check 
in payment of said award or any part thereof, and that a 
receiver be appointed by the Court with authority to de¬ 
mand and receive from the appellees, the Secretary of the 
Treasury and the Treasurer of the United States, any and 
all checks in payment of said award or any part thereof and 
to retain the same until the appellant has been fully com¬ 
pensated for his services in prosecuting the claim (<|oint 
Appendix p. 6). 

The appellee Parker being a non-resident of the Dis¬ 
trict of Columbia a subpoena was served upon him by 
the United States Marshal at his home in Waco, Texas. 
No service, however, was ever made upon him in the Dis¬ 
trict of Columbia. 

Upon receipt of this subpoena Parker, through his Coun¬ 
sel appearing specially for that purpose only, filed a Mo¬ 
tion in the District Court to vacate the summons and 
quash the subpoena, and to dismiss the action oh the 

i 

ground that the Court lacked jurisdiction of the subject- 
matter in that any alleged lien relied upon by the plain¬ 
tiff could not be enforced in this action because contrary 
to the express provision of Section 9 (b) of the settlement 
of Mexican Claims Act of December 18, 1942, Public No. 
814; that the complaint fails to allege that there has been 
an assignment by said defendant to the plaintiff of the 
award involved herein, or any part thereof, and the said 
defendant, not being within the District of Columbia, and 
the Court not having acquired jurisdiction of him bv|per- 
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sonal service or process within the District of Columbia, 
is without power to either enjoin the Secretary of the 
Treasury, or the Treasurer of the United States, from 
issuing to William A. Parker, or his assigns, any check in 
payment or in part payment of the award; nor to enjoin 
him from applying for or receiving from the defendants 
or their agents any cheek in payment of said award; and 
that, in view of the express prohibition of Section 9 (b) 
of the Settlement of Mexican Claims Act of December IS, 
1942, Public No. 814, this Court lacks jurisdiction to ap¬ 
point a Receiver to receive from the Secretary of the 
Treasury or the Treasurer of the United States, or either 
of them, or their agents, any payment of the said award 
(Joint Appendix p. 7). 

A hearing was had on this Motion and after argument 
bv counsel, the Court ordered that the Motion to Vacate 
the Service of Process and to Quash the Subpoena be 
granted, but that the Motion of Appellee Parker to Dismiss 
the Complaint be denied (Joint Appendix p. 9). 

Subsequently, on Motion to Dismiss, filed by the Secre¬ 
tary of the Treasury and the Treasurer of the United 
States, the Court ordeed that the Motion to Dismiss the 
Complaint be ganted (Joint Appendix p. 10). 

STATUTES INVOLVED 

District of Columbia Code 1940, Sec. 108, Title 13, Settle¬ 
ment of Mexican Claims Act appoved December 18, 1942 
(56 Stat. 1058), 22 U. S. C. A. 661 et seq. Set forth in 
brief of appellant pp. 5 to 8, inclusive. 

SUMMARY OF ARGUMENT 

1. The Court has no jurisdiction of the subject matter 
of this suit because it has no power to grant the relief 
prayed for. The Act of Congress authorizing the payment 
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of this award provided that payment should be madb only 
to the person on behalf of whom the award is made. ! Such 
person is the appellee, Parker, and not the appellant. 
Therefore, the Court cannot enjoin the Secretary of the 
Treasury from paying the award to Parker or enjoiiji Par¬ 
ker from receiving it. Nor can it appoint a receive!' with 
authority to demand of and receive from the Secretary of 
the Treasury, any cheque which may possibly be issued in 
the future. 

I 

2. There is no lien against any property within thb Dis¬ 
trict of Columbia nor any real or personal property within 
the jurisdiction of the Court. Therefore, the service of 
a subpoena on the non-resident defendant, Parker, at his 
home in Waco, Texas, was not a valid service and the Court 
has not acquired jurisdiction over him and he is an indis¬ 
pensable party to the suit. 

ARGUMENT 

I 

I 

The District Court of the United States for the District 
of Columbia lacked jurisdiction of the subject-matter of 
this suit. 

The Court lacked jurisdiction of this suit because ijts ob¬ 
ject was to enjoin the Secretary of the Treasury ai^d the 
Treasurer of the United States from paying the award to 

i 

the person on behalf of whom the award was made and to 
to appoint a receiver with authority in such receiver to 
demand and receive from the Secretary of the Treasury 
and the Treasurer of the United States any checks jvhich 
might be issued in payment of the award. It will th^is be 
seen that the Court was asked to compel the Secretary of 
the Treasury to do something which Sections 8 and! 9 of 


i 
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the Settlement—Mexican Claims Act of December 18, 1942 
expressly forbids his doing. 

Sub-section (b) of Section 9 provides that: 

“Such payments shall be made only to the person or 
persons on behalf of whom the award or appraisal is 
made. * * *” 

Then follows certain exceptions pertaining to deceased 
claimants or persons under legal disability, partnerships or 
corporations, etc., none of which have any application here. 

By reason of this express statutory prohibition it is hard 
to conceive how the Court below, or any court, could grant 
the relief prayed for, even if valid service of process had 
been obtained on the appellee Parker, who is an indis¬ 
pensable party. When Congress has said that the Secre¬ 
tary of the Treasury may pay the award only to the orig¬ 
inal claimant, how can the Court order him to pay the 
award to some one else? 

The enactment of this statutory provision has made the 
rule announced in Jones v. Rutherford, 26 Ap. D. C., 114, 
and frequently approved thereafter as in Morgenthau v. Fi¬ 
delity omd Deposit Company of Maryland, 68 Ap. D. C., 163, 
94 F. (2) 632 and others inapplicable. All of these cases 
were decided prior to the Settlement of Mexican Claims Act 
of 1942, and there was then no law or regulation of the 
Treasury which prohibited their payment to a receiver or 
someone other than the original claimant. Those cases 
mostly ones where an award had been made and the money 
deposited in the Treasury Department for payment to the 
rightful owner or there had ben an appropriation by Con¬ 
gress to pay the same. They were trust funds to which the 
Government of the United States had no claim and made 
none. The Secretary of the Treasury had only a ministerial 
duty to pay it to the person entitled to receive it, which could 
be compelled by the Court either through a mandatory writ 


of injunction or a receivership. In this case the j money 
may be legally withdrawn from the Treasury only in ac¬ 
cordance with the provisions of the Act. Withdrawal 
pursuant to an order of a court and payment to a receiver 
is not provided for. 

In the numerous cases decided by this Court involving 
questions similar to the one here, the Court has he[ld that 
the money received by the Secretary of the Treasury for 
payment of the awards is in the nature of a trust fjind, in 
which the United States had no interest; that the Secretary 
of the Treasury had a mere ministerial duty to pay the 
same to the parties who may be found to be entitled tjhereto, 
the performance of which duty could be compelled by a 
mandatory injunction. However, the act under considera¬ 
tion gives the Secretary discretionary rights. Norj is the 
Secretary a mere “stakeholder’’ of the fund within the 
meaning of that term as used in Doerschuck, et al. v. jl lellon, 
et al. 60 App. D. C. 383; 55 F. (2d) 741. Mellon v. Orinoco 
Iron Co. 266 U. S. 121 and Houston v. Ormes, 252 U.jS. 469. 
The provisions of the Settlement of Mexican Claims] Act of 
1942 governing the payment of awards differ in ipaterial 
particulars from the statutory provisions discusjsed in 
American-Mexican Claims Buerau, Inc. v. Morgent%au, et 
al., 26 F. Supp. 904 and Doerschuck v. Mellon, supr p. The 
opinions in those cases emphasized that the funds which 
were the subject-matter in this case were especially ear¬ 
marked for a special purpose; that as to this fpnd the 
United States was under no other responsibility thpn that 
of the ordinary stakeholder; that the funds were personal 
property within the District of Columbia. Paynient of 
the award mentioned in the Complaint involved in this 
case is in a distinctly different category. With respect to 
payment, the Secretary of the Treasury does have!by the 
Statute discretionary responsibilities other than those of 
the ordinary stakeholder. 



Before the Act under consideration was passed and Sen¬ 
ate Bill 2528 was still before the Committee on Foreign 
Relations of the United States, Senate hearings were had 
by a subcommittee of that committee, at which appeared 
numerous lawyers who were prosecuting claims before the 
General Claims Commission, and several Government at¬ 
torneys. 

The sub-committee was requested to amend the bill by 

inserting in what is now' section 9 (b) 4 and 5 of the Act 

the word “person” so that an individual w r ould have the 

same status as a corporation or partnership, and the 

Secretary of the Treasurv would then have the same au- 
•> « 

thority to pay an award to a receiver for a person as he 
now has to pay to a receiver for a partnership or corpora- 
tion^ Arguments w r ere made by counsel representing claim¬ 
ants in support of this request but, upon objection by coun¬ 
sel representing the Treasury Department, the Committee 
refused to amend the bill and insert the word “person,” 
wkiqh w'ould have allowed payment to be made to a re¬ 
ceiver for an indivdiual claimant and which the appellant 
is trying to accomplish in this case. 

At, page 124 of the printed hearings before the sub¬ 
committee, Mr. O’Connell, Assistant General Counsel of the 
Treasury Department, said, referring to the case of 
American-Mexican Claims Bureau, Inc. v. Morgenthau, et 
al. } 26 Fed. Supp. 904: 

“In that class of cases vrhere a received has been 
appointed we recognize validity of the receivership and 
will make payment to him, although the receivership 
is in reality, based upon an assignment. We do not 
like that. 

“ This bill would not permit that unless we accept an¬ 
other amendment made by Mr. Woolsey. Under this 
bill w’e would not be required to pay a receiver for 
an individual who w r as appointed as the result of an 
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action based upon assignment or a claim or an attor¬ 
ney or someone else in the District.” (Italics sup¬ 
plied.) 

Further on, at page 125, Mr. O’Connell stated: 

“Well, it has for sometime been our position jjind 
we have made the recommendation in general legifela- 
tion that we should not be expected—starting this why: 
Where we will not recognize and are not expected to 
recognize the validity of assignment made prior to 
award, there seemed to us little reason why we should 
be compelled to recognize a claim w’here it is prose¬ 
cuted by a receiver, where the claim is based upon the 
assignment. j 

“What happens in some cases is this: Someone in 

the District—an attornev or otherwise—will have!an 

•> 

assignment of a claim or a part of a claim against tjliis 
fund. He is possibly in a little difficulty with his jas- 
signor. He is not quite sure he is going to get the 
money. The assignor is in Texas or some place ljke 
that, so, unable to or being unwilling to go to Texas 
or maybe not being able to get personal service oyer 
his client, he will start an action in the District and 
have a receiver appointed, the in rem jurisdiction being 
based upon the fact that the Treasury has a sum of 
money which is due to the assignor. We would hot 
recognize such an assignment, nor do we feel that we 
should be compelled to recognize the receiver whyre 
the receivership is based upon the assignment. You 
see what I am getting at?” 

While the law is so clear as to need no construction by ^he 
Court, yet this statement of the attorney for the Treasury 
is quoted to show that when the Bill was still before a sub¬ 
committee, and before its enactment into law, the Treasury 
Department strongly objected to the inclusion in the Act 
of the right of a receiver for an individual to receive pay¬ 
ment of the award. The officials of the Treasury Depart¬ 
ment had been troubled by many suits similar to the present 



one, of which this Court has judicial notice, and, for that 
reason, persuaded Congress to insert the prohibition in the 
act which would prevent the Secretary from paying anyone 
other than the person on behalf of whom the award or 
appraisal was made. It is for the same reason, as stated in 
numerous decisions, that the law’ was passed forbidding the 
assignment of claims against the United States Government. 
The prohibition against such assignment had for its sole 
object the protection of the Government and not the claim¬ 
ant and to prevent frauds upon the treasury. Also to re¬ 
lieve Government officials from trouble and embarrassment 
which hinder them in the discharge of their regular duties. 
Milliken v. Barrow, 65 F. 888 and cases cited. 

As counsel for the Treasury Department said (p. 127): 

“We are trying to keep out of controversies as much 
as possible.’’ 

Senator Thomas (Chairman presiding): 

“That would be a glorious day.” 

II 

The Court lacked jurisdiction of the person of the ap¬ 
pellee William A. Parker an indispensable party to the suit. 

The appellee William A. Parker is a resident of and 
domiciled in the State of Texas, and is the person on behalf 
of wrhom the aw’ard has been made. No service whatever 
has been had upon him in the District of Columbia. Unless 
the plaintiff has a lien on real or personal property w’ithin 
the District of Columbia, or has a lawful right, claim or 
demand against any real or personal property wdthin the 
jurisdiction of the Court, valid service of process could not 
be had upon him outside the District of Columbia under the 
provisions of Section 108, Title 13 of the D. C. Code. 

The appellant in his brief (p. 11) says that the parties 
clearly contemplated that a complete assignment should be 
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made to appellant of 25% of any recovery and that the full 
recovery should be paid to appellant and that he sholuld 
retain the 25% and disburse the remainder, and further 
argues that by reason thereof Barber has a lien on the fund 
which will give the District Court of the United States for 
the District of Columbia jurisdiction to enforce it. There 
is no contention that Parker has executed a formal written 
assignment to Barber or has expressly agreed that Barker 
should have a lien on the fund. We assume that Barper 
claims an equitable lien merely. 

We submit that Barber could have no lien on a fund which 
the law prevents being paid to him by the Secretary of the 
Treasury. Congress in enacting the law under considera¬ 
tion authorizing the payment of the awards included therein 
a condition, i. e. that the payment should be made only] to 
the person to whom the award is made. This was vjrell 
within the power of Congress to enact and its right to do so 
is not challenged by the appellant or any one else in this cUse. 
Therefore, any lien which appellant might have had is l|ost 
by this Congressional enactment. 

Sub-section 6 of Section 9 provides that: 


“In the case of the assignment of an award or an 
appraisal, or any part thereof, which is made in writing 
and duly acknowledged and filed, after such award j or 
appraisal is certified to the Secretary of the Treasury, 
payment may in the discretion of the Secretary of the 
Treasury, be made to the assignee, as his interest niay 
appear.” (Italics supplied.) 


There has been no assignment, “made in writing and duly 

acknowledged,” made after the award was certified to the 

^ . i 

Secretary of the Treasury, nor has there been any assign¬ 
ment at any time whatever. Had such assignment been 
made the Secretary might not have recognized it, because 
the law vests in him the right to exercise his discretion las 







to whether he will recognize an assignment and pay the 
award to the assignee. It does not compel him to do so. 

Nevertheless, the appellant asks the Court to issue an in¬ 
junction against the Secretary of the Treasury and the 
Treasurer of the United States prohibiting them from pay¬ 
ing to the person on behalf of whom the award has been 
made and also to enjoin the person to whom the award has 
been made from accepting such payment. Further, the 
Court is asked to appoint a Receiver to receive payment 
from the Secretary of the Treasury and to hold such pay¬ 
ment until appellant*s claim is satisfied. All this the Court 
is asked to do contrary to and in the teeth of the express 
statutory prohibition. 

Therefore, as there is no lien and no lawful right, claim 
or demand to or against any real or personal property 
within the jurisdiction of this Court, valid service of process 
may not be obtained on appellee Parker pursuant to Sec. 
108, Title 13 of the D. C. Code. As he has not been person¬ 
ally served within the District of Columbia, the Court has 
not acquired jurisdiction of him and, as he is an indispensa¬ 
ble party to the action, the Complaint was properly dis¬ 
missed. 

Answer to Appellant’s Argument 

As we understand the position of appellant, as set forth 
in his brief, it is that the prohibition of Section 9(b) has 
no application in this case, for the reason that the awards 
are not paid in cash but by check. He admits that, if a pay¬ 
ment is made by check, the check must, of course, be drawn 
to the awardee. 

Appellant further states in his brief, page 16, that the 
Secretary of the Treasury refuses to recognize the power 
of attorney to Spellman, Hall and Barber and the right of 
the appellant to receive the check, not because of any pro¬ 
visions of the statute, but because of the Treasury Depart¬ 
ment regulation in Circular 706, that “no power of attorney 
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to sign a voucher will be recognized, but a power of attor¬ 
ney, executed subsequent to the certification of an awaijd or 
appraisal to the Secretary of the Treasury, to receive, 
endorse, and collect a check given in payment on an a\yard 
or appraisal may be recognized.’’ 

In this statement appellant ignores sub-section 6 of para¬ 
graph 9, which provides that, in case an assignment ok an 
award or appraisal or any part thereof which is filed after 
such award or appraisal is certified to the Secretary of the 
Treasury payment may, in the discretion of the Secretary 
of the Treasury, be made to the assignee, as his interest ^nav 
appear. (Italics supplied.) 

This is not a Treasury regulation but a part of the Act 
itself and limits the authority of the Secretary of the Treas¬ 
ury in exercising his discretion to recognize only assign¬ 
ments .of an award or appraisal or part thereof which is 
duly executed and filed after such award or appraisal is 
certified to the Secretary of the Treasury. This wording 
of the Act itself would prevent the Secretary from recogniz¬ 
ing any such assignment not made in accordance with its 
provisions. It vrould appear that appellant simply ignores 
the act. 

Sub-section c of Section 9 also has a bearing on the 
tion under consideration, as that Section provides that 
“Whenever the Secretary of the Treasury shall find that 
any person is entitled to any such payment, such finding 
shall be an absolute bar to recovery by any other person 
against the United States, its officers, agents, or employees 
with respect to such payment.” 

In this case, the Secretary of the Treasury in the exercise 
of his discretion has found that William A. Parker is 
entitled to the payment of the award and has already $aid 
him 30% of the principal of said award, less the 5% retailed 
for expenses. 
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The appellant further contends that the Secretary of the 
Treasury, in issuing the regulation to the effect that no 
power of attorney to receive the check be recognized unless 
given subsequent to the award, exceeded his authority. 
This contention ignores entirely the provisions of sub-sec¬ 
tion 6 of paragraph 9 of the Act, which limits the discretion 
of the Secretarv of the Treasurv to pav an award or 
appraisal or any part thereof to an assignee only where 
such assignment has been duly made and filed after the 
award or appraisal has been certified to the Secretary of the 

Treasurv. 

* 

In his brief appellant says that the regulation of the 
Secretary of the Treasury as to the right of an assignee or 
receiver to endorse a check is, of course, valid, but the regu¬ 
lation prohibiting such assignee or receiver from receiving 
the check is invalid. This is a fine distinction which we are 
unable to follow. What the law prohibits is the payment of 
the award to anyone but the claimant, and we submit that 
when the Secretarv causes a check of the United States to be 
issued in favor of any person, that is the payment of the 
award as much as though it were paid in cash. It would 
serve no purpose for an assignee or receiver to receive a 
check in payment of a claim if he could not endorse and 
cash it. 

In this case, no check has been drawn as in Morganthau 
v. Fidelity and Deposit Company of Maryland, 6S Ap. D. C. 
163, 94 F. 2, 632, and none may ever be issued for the reason 
that no further payment may be made to appellee Parker 
until after all of the awards and appraisals have been 
certified by the Commission to the Secretary of the Treas¬ 
ury under the terms of the Act and the Secretary deter¬ 
mines there are sufficient funds to make a further pro rata 
payment to the claimants, such as the appellee Parker, who 
have already received a payment of one-third of the princi¬ 
pal of their award, less the amount deducted for expenses. 
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Section 8, sub-paragraph (d) (2) of the Act provides that 
14 after completing the payments prescribed by paragraph 
(1) of this subsection, to make payments from time tb time 
in ratable proportions, on account of all awards and ap¬ 
praisals certified pursuant to the provisions of thii Act, 
according to the proportions which the respective awards 
and appraisals, exclusive of interest, bear to the total 
amount of the funds available for distribution at th<i time 
such payments are made.” There is, therefore?, np res 
within the jurisdiction of the Court. All that appellee 
Parker has at the present time is a tentative claim oil any 
funds which may remain in the hands of the Secretary pf the 
Treasury after 30% of the principal of all the awards or 
appraisals have been made. There is no certainty that there 
will be any remaining funds after such payments out of 
which Parker can receive any further payments. There is 
no check or draft within the jurisdiction of the Cour^; and 
therefore the Court was compelled to vacate the service 
of process and quash the subpoena. 

Conclusion 

For the Reasons above stated, it is respectfully submitted 
that the judgment appealed from was correct, and should 
be affirmed. 

Respectfully submitted, 

Charles F. Wilson, 

100115th St. N. W., | 

Washington, D. C., \ 
Attorney for Appellee ,, 
William A. Parker. 
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